
WRIGLEYS
S O L I C I T O R S

Wrigleys Employment 
Update Bulletin

Contents

2 	 Where now for the 
Statutuory Discipline and 
Grievenace Procedures?

3	 Obesity is a growing problem 
and it just keeps getting 
bigger

4	 An update on...	

5	 Recent Publications and 
Consultations

6	 Cases of Note

8	 Will your sta� be obliged to 
turn state informer?	

8	 Upcoming Seminars

Chris Billington 		
direct: 	 0113 204 5734
email: 	 chris.billington@wrigleys.co.uk

Fiona Wharton
direct: 	 0113 204 5726
email:	 �ona.wharton@wrigleys.co.uk

Welcome to our 
Summer 2007 Update

Once again we wish to thank all of those 
who attended our Employment Update 
Seminar and helped make a successful and 
enjoyable day.  As ever, the programme was 
full and we are glad to see that delegates 
found the mix of topics and speakers 
relevant and informative.  Our thanks 
also go to our guest speakers from ACAS 
covering absence management; Rosalyn 
Chowdhury who gave us a whirlwind tour 
of immigration, including volunteers from 
abroad; and Wrigley�s own Simon Evans 
who o�ered a glimpse of the perilous 
mix of pension law and employment law.  
�anks too to the superb organisation of 
Jenny Murphy who keeps our Employment 
Team, our Seminars and this Bulletin 
working.

We are also delighted to formally con�rm 
the addition of Jason Curtis to our 

Charities and Social Economy Team.  Jason 
joins us from an in-house role at Monarch 
and his commercial work includes advising 
on TUPE and other employment issues in 
mergers and collaborative working.
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Where now for the Statutory Discipline 
and Grievance Procedures?

As we have previously highlighted, and a 
topic that came up for discussion at our 
Employment Update Seminar, one of the 
big questions for this year is what is likely 
to replace the Statutory Dispute Resolution 
Procedures.  �ere is a general consensus that 
the intention behind the Dispute Resolution 
Procedures were sound and that the policy 
was good.  It seems common sense to try and 
have parties genuinely seek to address any 
dispute at as early a stage as possible and in 
any event before recourse to the Employment 
Tribunals.  However, the rules were simply too 
in�exible and too prescriptive.  �e potential 
e�ect of failure to follow the procedure is 
severe and, as a greater understanding of the 
Procedures has unfolded, even a technical 
breach of the unclear requirements would lead 
to a �nding at odds with the true merits of the 
circumstances.  In e�ect instead of reducing 
the number of claims that found their way 
to the Tribunal the Dispute Resolution 
Procedures have limited the possibilities of an 
informal settlement as parties quickly retreat to 
strict legal positions and technical arguments 
over procedure which leads to an increase in 
claims being brought to the Tribunal as parties 
sought clarity on what the Dispute Resolution 
Procedures meant in practical terms.  We have 
highlighted in previous bulletins a number of 
separate cases which have sought to provide 
clarity over what would or would not satisfy 
the three stages in each of the grievance and 
dismissal procedures (letter: meeting: appeal).  

�e latest government consultation on the 
future of the Statutory Dispute Resolution 
Procedure has just closed from which it is 
clear that there are three principal issues 
under consideration.  First, a return to the 

pre-existing position.  In general this is not 
seen as a popular solution as the intention 
underpinning the Procedures is considered 
to be sound.   It is on the second and third 
proposals that support is divided.  Both of 
these proposals look at moving away from the 
more formalistic approach of the Procedures 
and continuing to encourage resolution at 
an early stage.  Both proposals will seek to 
penalise a party who fails for no good reason 
to pursue the possibility of a settlement.  Here 
we are not talking about agreeing some kind 
of �nancial settlement which is usually part 
of without prejudice discussions and may 
involve a compromise agreement.  It is often 
the case that a complaint is brought to the 
Tribunal simply because an employee does not 
understand any decision that has been taken 
or that that decision has not been properly 
or adequately communicated.  Often the 
employee is looking for an opportunity for 
a fair hearing.  �e second proposal is that a 
party should be penalised on costs if they fail 
to attempt resolution or to follow some kind 
of informal procedure.  �is position mirrors 
that in the Commercial Courts where there 
is an equal drive towards alternative dispute 
resolution.  However the position on costs in a 
Tribunal has always been more restricted and it 
remains a valid concern that any measure that 
seeks to penalise one of the parties on costs 
would dissuade the genuine and vulnerable 
employees from bringing a claim in otherwise 
merited circumstances.  �e third proposal 
and perhaps the one, in our view, which is 
more likely to be brought into place is that 
the Tribunal would retain some discretion to 
adjust any �nancial award to take account of a 
party�s e�orts towards resolution.   

�ere remain calls for protection of 
employers who will continue to be penalised 
where an unmerited claim is brought in 
circumstances where no award is made.  In 
such circumstances, how then can the award 
be reduced to take account of the employee�s 
failure to follow any informal resolution 
procedure?  However employers are already 
at risk on this point in view of the current 
position on costs in a Tribunal and this is not 
one of the issues which consultation of the 
future of the Dispute Resolution Procedures is 
intended to �x.  

�e recent Gibbons Review which reported on 
the Dispute Resolution Procedures went wider 
than simply recommending repeal.  �ere are 
a number of general recommendations around 
streamlining Tribunal procedure and a general 
review of employment legislation as a whole in 
order to try and eliminate many of the existing 
complexities.  More immediately there was 
support for increasing the role of ACAS in 
both its conciliation work and the advice that 
it can provide to parties.  Signi�cantly there is 
a recommendation for readily understandable 
information to be available to claimants 
acting in person in order to provide a realistic 
assessment of the Tribunal process and likely 
outcomes.  �is we believe will help in 
identifying that many of the exceptionally large 
awards which are made by Tribunals are exactly 
that, exceptional, and limited to their facts.  
�e average and mean awards that a Tribunal 
makes across matters such as unfair dismissal 
and discrimination, are far more limited.  If 
employees have a realistic understanding of the 
Tribunal process and likley award if successful, 
many but by no means all, of the spurious 
claims should disappear.  

2



Wrigleys Employment Update Bulletin |  Summer 2007

Obesity is a growing 
problem and it just keeps 
getting bigger
Our Spring Bulletin highlighted that one 
of the striking features about the smoking 
ban was the extension of the employer�s 
duty of care to workers, in particular 
on steps that should be taken to protect 
workers health and provide a safe working 
environment.  �e smoking ban focuses as 
much on stopping smoking as it does on 
avoiding the e�ect of secondary smoking, 
protecting those who have to date had little 
choice but to inhale the smoke of others 
and in doing so face the same potential 
health consequences as their smoking 
colleagues. Our Spring article asked where 
would the employers duty to provide for 
the health and safety of their workers end.  

In the last 5 years obesity amongst UK 
adults has risen by more than one third 
and it is predicted to continue to rise.  
Various factors in�uence to obesity 
including less active lifestyles contributed 
by increasing work demands.  

�e government has already launched 
various initiatives focused on encouraging 
healthier lifestyles and more initiatives are 
on the way to encourage all of us towards 
�living better, living longer�.  While the 
government�s concern may well be driven 
by the cost of dealing with obesity and 
related health issues, more than three 
in �ve employers recognise obesity as a 
serious issue in the workplace contributing 
to lower productivity and higher costs.  
However, many employers remain 
reluctant to raise health issues directly 
with their workers, often fearing that they 
will o�end or intrude on �private life�.  Yet 
many employers will view those who are 

overweight in a negative light, with obesity 
seen to suggest a lack of control or self 
respect. 

In the employment context, whilst there 
is no direct law prohibiting discrimination 
on the basis of weight or size, some 
protections do exist. 

It remains unclear whether obesity in 
itself would be considered to satisfy the 
statutory de�nition of a disability under 
the Disability Discrimination Act (DDA).  
�ere is medical evidence to suggest that 
being obese will have a substantial long 
term adverse e�ect on someone�s health 
and their ability to carry out day to day 
tasks which is part of the DDA test.  
Obesity, or any weight control problem, 
which arises through some mental disorder 
stands a much greater chance of satisfying 
the statutory de�nition of disability 
following changes to the DDA introduced 
in December 2005.  Also weight problems 
can lead to other conditions which in 
themselves may amount to a disability.  
Where there is a disability an employer will 
be subject to a duty to make reasonable 
adjustments and there is no reason why 
that could not include providing assistance 
to the employee to achieve a lifestyle 
change.

�e right not to be unfairly dismissed will 
apply as much to an individual who is 
obese as to any other employee.  Particular 
care should be taken where an employer 
considers that weight issues are a factor in 
poor performance or attendance.  Again 
assistance with achieving a lifestyle change 

may need to be considered as part of any 
formal disciplinary or capability procedure 
in order to address such performance and 
attendance issues.  

Employers should also note that where 
an employee is subjected to bullying or 
harassment due to their size there is a 
potential claim for constructive dismissal.  
In addition, there is a potential claim 
under the Protection from Harassment 
Act as well as possible claims for any 
personal injury, pain and su�ering that 
may be caused, with vicarious liability on 
employers for acts occurring in the course 
of employment. 

Employers have little alternative but to 
be aware of, and perhaps manage, obesity 
and other lifestyles.  At a recent RNIB 
conference, Work and Pensions Minister 
Lord McKenzie called on employers to 
play a part not just in preventing work 
related ill health or injury but �in going 
further to use the workplace as a way of 
improving general sta� health�.  Perhaps 
not surprisingly there is a growing range 
of options available to employers to assist 
through healthy options in onsite vending 
machines, �tness and lifestyle facilities, 
weight management programmes, and 
health and wellbeing assessments.  As 
always, employers need to be aware of and 
comply with their statutory obligations but 
they also stand to reap substantial rewards, 
and not just in employee relations, through 
adopting a wider approach to workers 
health.  Many programmes can be o�ered 
at minimal costs to employers and it is 
suggested will be more than repaid through 
reduced absenteeism, greater productivity 
and a better work environment.
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�age discrimination.  As previously 
reported Heyday has obtained a referral to 
the European Court of Justice (ECJ) seeking 
to challenge the UK mandatory retirement 
procedures contained in the Employment 
Equality (Age) Regulations 2006.  �ese 
continue to provide for a state retirement age 
that is now set at 65 years.  �e Advocate 
General (AG) has recently delivered an 
Opinion (re Palacios) on a similar issue in 
Spain stating that the EU Equal Treatment 
Framework Directive 2000 does not apply 
to state laws setting retirement ages and 
even if the Directive did apply then such a 
national provision (in the case of Spain) was 
justi�ed.  �e ECJ is not obliged to follow 
the AG�s Opinion and a decision on the 
Heyday challenge is awaited but does not 
look hopeful.  In a further set back it is now 
considered that a decision on the Heyday 
challenge is unlikely until late 2009.

...�exible working.  Recent research from 
the Equal Opportunities Commission 
(EOC) highlights that �exible working is 
not simply an issue for those with children 
of school age and that �exible working 
bene�ts workers across the board.   �is 
research is part of the wider investigation 
undertaken by the EOC on a transformation 
of work.  See   www.eoc.org.uk/pdf/impact_
of_�exible_working.pdf and also �Working 
Outside the Box� on the EOC website.

�home working.  Whilst often seen as 
skivers a recent survey suggests that the 
average home worker works seven hours 
a day, with 15% reporting more than 10 

hours a day.  A majority (two thirds) of 
those surveyed con�rmed that they put in 
the extra hours in order to prove to often 
distrusting colleges that they aren�t just 
taking it easy at home.  �e survey claims 
that 69% of us would work from home if we 
had the choice with 1 in 5 willing to accept a 
pay cut to do so.

But is there really a future for home work?  
Whilst the technology has been with us for 
some time the negative perceptions still exist.  
Home working will never be suitable for 
all forms of work, such as capital intensive 
manufacturing or shop work.  Only a small 
percentage of the service industry is suited to 
home working and those promoting home 
work often fail to take account of the fact 
that alongside �exibility and challenging 
work sta� retention is greatly a�ected by 
the opportunity of working alongside 
interesting and friendly colleagues and in an 
environment which we enjoy. A large part of 
going to work is the social interaction work 
can provide.  Which leads us back to the 
question of who is really doing the skiving?

...the European Year of Equal 
Opportunities For All.  �e UK�s 
contribution to the initiative was launched 
on 14 May.  A speech from Trevor Phillips, 
the Chair of the new Commission for 
Equality and Human Rights (CEHR) 
highlights two major challenges; climate 
change and living with each other.  A 
regional program of events will seek to raise 
awareness.  See www.cehr.org.uk/content/
european.rhtm 

... Vulnerable Workers.  Trade union and 
employer representatives have come together 
to form the Commission on Vulnerable 
Employment (CoVE) to investigate the 
extent of workplace exploitation and to 
consider and recommend improvements to 
the enforcement regime and legal protection 
available for vulnerable workers.  �e 
TUC has issued a call for any who have 
experienced exploitation at work to tell 
their story via a freephone number (0800 
0720010), by post or via the web at www.
vulnerableworkers.org.uk.

It is claimed that one in �ve may be 
considered vulnerable including agency 
workers, the unskilled, casual workers, 
young workers, home workers and migrant 
workers.  Examples of exploitation include 
low pay, illegal and unfair deductions, unsafe 
workplaces, limited rights to time o�, lack 
of control over working time and lack of 
security.  Vulnerability may arise through a 
number of factors including poor knowledge 
of rights, low skills, lack of �uency in 
English, or some other dependency on an 
employer for accommodation.  Responsible 
employers are encouraged to support the 
Commission�s work and to cut out unfair 
competition from organisations that reply 
upon exploitation and law breaking.  See 
the Vulnerable Workers website for further 
information.
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An update on...
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National Minimum Wage.  From 1 October 2007 
rates increase as follows:-

�  workers aged 22 and over, the rate will rise from 
    £5.35 per hour to £5.52;

�  for workers aged 18 - 21 it will rise from £4.45 to 
   £4.60; and

�  for workers aged 16 and 17 it will rise from £3.30 to 
    £3.40.

�ere is no minimum wage set for those under the age 
of 16.




