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Welcome to our  
Spring 2008 Update
We are all looking forward to this 
year�s Employment Update Seminar 
and hope to see a good many of you 
there.  �is year we will be taking a 
closer look at the role of HR and, 
whilst we leave the HR professionals 
to continue debating issues such as 
business partnering, we will look 
at some of the important practical 
topics facing employers.  In response 
to previous feedback we are also 
looking speci�cally at the issue of 
tribunal claims and we are joined by 
an employment barrister to guide 
us through current practice and 
procedure in the tribunals.

�ere are also a number of 
changes here at Wrigleys.  We have 
unfortunately lost Fiona Wharton 
from our team as she looks for 
other challenges. However we are 
delighted to be able to report that 

Joanna Green has completed her 
training and this month quali�es as 
a solicitor.  Joanna has joined our 
employment team and will already 
be familiar to many of you.  Joanna 
will be one of the speakers at our 
Employment Update Seminar.
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Illegal Working

Since the introduction of the Asylum 
and Immigration Act 1996 it has been a 
criminal o�ence to employ any person 
not legally entitled to work in the 
UK.  New rules are introduced by the 
Immigration, Asylum and Nationality 
Act 2006, which in particular see 
increases in the potential penalties 
for those employing illegal workers, 
imposing a �ne of up to £10,000 in 
respect of every illegal worker employed 
(where the employer is negligent, for 
example in not undertaking the required 
checks) and potentially unlimited 
�nes and imprisonment for knowingly 
employing an illegal worker.  

�e rules introduce a host of issues 
which all employers need to familiarise 
themselves with.  First, the new o�ences 
can only be committed in relation to 
an employee.  Regular readers of this 
bulletin will immediately appreciate 
that is not as easy as it may sound 
and particular concerns will continue 
notwithstanding the clari�cation brought 
about by the Court of Appeal�s decision 
in James -v- London Borough of Greenwich 
2008 (see Cases of Interest below) on the 
status of agency workers.

Secondly, the rules apply to persons aged 
16 or over. Restrictions already exist 
on employing those under the age of 
16 and this is one of the topics we will 
be covering in this year�s Employment 
Update Seminar.

�irdly, the rules apply to those who 
are subject to immigration control i.e. 
a person who requires leave to enter 
or remain in the UK.  British citizens, 
Commonwealth citizens with a right of 
abode and nationals of the European 
Economic Area  (EEA) and Switzerland 
are generally free to live and work in 
the UK, save for EEA nationals from 
Bulgaria, Czech Republic, Estonia, 
Hungary, Latvia, Lithuania, Poland, 
Romania, Slovakia and Slovenia, who 
may need to be registered.  Non EEA 
nationals are subject to immigration 
control.  Detailed information can be 
found on the Border and Immigration 
Agency�s (BIA) website (see www.bia.
homeo�ce.gov.uk) 

A statutory defence exists in terms of 
having taken reasonable steps to check 
a person�s entitlement to work freely in 

the UK.  Checks must be undertaken 
before employment commences, and 
related documents that exist in what 
are referred to as List A or List B (in the 
schedule to the Immigration (Restrictions 
on Employment) Order 2007 SI 
2007/3290).  List A relates to those who 
are not subject to immigration control 
and demonstrate a person�s entitlement 
to live and work in the UK.  Copies of 
original documents must be taken.  List 
B contains documents for those subject 
to immigration control and follow-up 
checks will need to be undertaken each 
year to ensure that any relevant leave 
remains valid.

Fourthly, where a person is subject to 
immigration control they must have valid 
leave to enter i.e. that it has not ceased 
to have e�ect (for example through 
curtailment, revocation,  cancellation, 
passage of time or otherwise) or subject 
to any condition preventing a person 
from accepting employment.  Under the 
old rules a check only needed to be done 
when an employee �rst started work.  
From February this year where there is 
any limitation on the right to remain 
or work an employer must continue to 
monitor the situation and make further 
checks, for example where a visa may 
have expired.  Employers will only have 
a defence for employing those with time 
limited leave to be in the UK if they carry 
out repeat checks at least once every 12 
months.
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