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Welcome to our Autumn 2007 Update

Well, the Age Equality Regulations are now one year old and we are starting to see some 
of the decided cases come through. In this issue of our Bulletin we highlight three recent 
decisions and provide an up date on some of the topical issues which you will be facing.
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Facing up to the Internet

We regularly highlight the need for employers 
to have a sensible policy which deals with 
employees� accessing the internet during 
working hours or using their employer�s internet 
facilities.  We also try to reinforce the message 
that it is not enough just to have a policy; it 
needs to be e�ectively communicated and 
consistently and fairly applied.  Whilst press 
coverage of incidents involving sta� being 
dismissed for accessing inappropriate sites 
or abusing internet privileges have largely 
disappeared, the employment team at Wrigleys 
regularly advise on such issues.

More recently on-line social networking has hit 
the big time with many employers apparently 
facing a quandary as to how to deal with the 
phenomena and with many looking to ban or 
restrict the likes of Facebook, MySpace, Bebo 
and countless others sites because employees 
spend too much work time on them.  A recent 
CIPD survey highlights that HR professionals 
remain divided over how to deal with such sites 
with 1/3rd simply trusting sta� to �do the right 
thing� and the remainder either having a policy 
dealing with internet use or speci�cally banning 
sites.  Another survey, this one by Clearswift (a 
content security service provider), goes further 
with 50% of those surveyed having recently had 
to deal with or discipline sta� for wasting time 
on the internet and highlighting the con�ict 
between HR and IT as to who should be 
monitoring sta� use.

It is said that the age pro�le of Facebook 
users, which now number about 3.5 million 
in the UK alone, is under 35.  We have 
found arguments that banning on-line social 
networking, monitoring its use or using it as 
a screening device for job applicants could 
amount to indirect age discrimination.  Other 
arguments suggest that such screening, 

monitoring or use could amount to a breach 
of the Data Protection Act in respect of an 
employer�s processing of personal data.  �ere 
is, as if often the case, some truth in such 
arguments, but indirect discrimination is subject 
to a justi�cation defence, in seeking to achieve 
a legitimate aim by proportionate means, and 
data processing is a matter of consent.

Some of those employers looking at the 
prevalence of on-line social networking 
highlight the risks that such sites, or more 
importantly their employees using such 
sites, pose to their organisation�s reputation.  
Reputation is of paramount importance to 
charities and social enterprise.  Well, what can 
or should you do?

It is fair to say that on or o� line a disgruntled 
employee is going to voice a fair few complaints 
about some perceived grievance.  Some will 
look to damage an employer�s reputation out of 
malice, others simply without thought for the 
consequences of what they may say, or write. 
Much of this will never come to the employer�s 
attention.  Where it does an employer may, for 
existing sta�, have recourse to the disciplinary 
procedure.  �e disciplinary policy should 
make clear that �bringing the employer into 

disrepute� is a disciplinary o�ence, but the 
employer would always be able to fall back on 
the implied obligation of trust and con�dence.  
�e nature of the particular o�ence should 
always be considered and care taken where the 
employer may wish to consider the o�ence as 
gross misconduct

In many ways the internet doesn�t change 
things; it is simply another media for a 
disgruntled employee to air their grievance.  
However the power of the internet means that a 
perceived wrong may be communicated to the 
world at large rather than the traditional dozen 
or so close associates.  �ere have been many 
examples recently of an email sent to a select 
few which is then forwarded to the rest of the 
world.

While some employers may have the technical 
expertise to ban speci�c sites the ever increasing 
number of on-line social networking sites, the 
use of alternative routes and deep links which 
can bypass some of the simpler blocks available 
means that such measures are beyond most 
small organisations.  

It is quite legitimate to set down rules on 
how your facilities may be used but there is a 
question of enforcement and how much e�ort 
you wish to put into monitoring use.  Whether 
it is on-line social networking, auction sites 
or just plain searching for the next holiday it 
is important for all employers to have a clear 
policy on internet use and this should also be 
extended to cover the use of email, telephones 
and mobile phones during work.   

Employees must be made aware if any for of 
monitoring is to take place although this doesn�t 
extend to identifying the exact moment at 
which someone may be looking at what sites 
an individual has visited.  It is enough that 
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Flood Stories

an employee is aware that monitoring will 
take place for the purposes of enforcing the 
employer�s policies.

Your policies should make it clear that any 
breach would be treated as a disciplinary o�ence 
which can lead to dismissal.  �e nature of 
any breach, whether it is viewed as major or 
less signi�cant, can be taken in to account 
in determining the appropriate disciplinary 
sanction, but it is important that any policy 
is applied from the top to the bottom of 
your organisation, any allegation of misuse is 
investigated and appropriate and consistent 
action taken if a complaint is upheld.

However, no one should overlook or under 
estimate the simple fact that an employer who is 
seen to listen to sta� and to positively respond 
to concerns raised will be far more e�ective in 
preventing damage to its reputation.  

On the question of on-line networking, many 
employers are also starting to recognise the 
advantages that such activities can bring to 
their organisations, in much the same way 
that real life networking can bring potential 
contacts, assist in identifying and sharing good 
practice and even provide mentoring and 
coaching.  �ere are many on-line sites which 
o�er this particular kind of connection. Social 
networking sites by their very nature will always 
be more personal to the individual rather than 
your organisation.

One of the more controversial features of 
on-line social networking is the information 
that such sites o�er up about any individual, 
including employees and potential employees.  
If you are going to use an individual�s on-line 
pro�le as a means of screening for job applicants 
be aware that taking account of any matters 
outside of the immediate core job requirements 
can introduce subjective issues which are always 
prone to challenge.  For example, a personal 
pro�le may show that an individual has a 
particularly hectic social lifestyle.  Perhaps we 
should praise the fact that such individual has 
managed to �nd the elusive work/life balance 
and recognise that they have excellent social 
and networking skills that would make them 
a valued member of your team.  However 
that individual may reveal personal issues, 
for example around sexuality, that they may 
not disclose in a work environment and any 

Surveys looking at how employers 
responded to the recent �oods are starting 
to leak out.  One message is clear.  Long 
after the water receded employers, and 
their employees, were still tidying up 
with health and safety issues top of the 
agenda, reinforcing the need for business 
continuity planning.  

One of the issues raised at this years 
Employment Update Seminar questioned 
an employers responsibilities in such 
circumstances.  We hope that employers 
will see that the safety of sta�, and 
acknowledging sta� concerns for their own 
home and family, will take priority.  

However, whilst the �oods cannot be 
blamed on either the employer or the 
employee who has to bear the �nancial 
consequences? 

�e position of those who are paid hourly, 
where pay directly relates to the hours 
worked, will be clear in that sta� who 
could not get into work could not work 
and therefore would have no entitlement 
to be paid.  For salaried sta� the position 
is somewhat di�erent.  Salaried sta� 
are paid on an expectation that they are 
available for work and that the employer 
will provide work.  �e employer has a 
duty under Health and Safety Legislation 

to provide a safe working environment.   
Even once the waters receded there was a 
need to clear up, disinfect, check electrics, 
etc.

We are hearing that employers are 
requiring sta� to make up time lost 
either through existing �exible working 
systems or through o�ering speci�c 
�exible options.  Some employees will 
claim time o� under their annual (paid) 
holiday entitlement; others will have 
claimed (unpaid) time o� for dependents 
or emergency leave.  �ere is no one-
answer-�ts-all but in those cases where the 
workplace is closed employers should not 
be looking to recoup time or money from 
their employees but to recover any losses 
though insurance.

3

employer could �nd it di�cult to successfully di�erentiate between a decision based on that person�s 
sexual orientation rather than their lifestyle.  Where there is a discrepancy between an applicant�s 
CV, for example in relation to quali�cations, and information that they may have displayed in their 
on-line pro�le this is always an issue, an inconsistency, which can be investigated during the interview 
process.  �e source of information is not important, it could be a reference, it could be a CRB check, 
and the matters raised should be fairly put to the individual to answer rather than being taken on face 
value.



�bird �u - Whilst the issue of a possible 
�u pandemic outbreak has fallen from front 
page news there continue to be reports that 
the possibility continues to grow and the 
focus is on when rather than if.  A recent 
survey (by healthcare group Roche) suggests 
that almost three quarters of HR managers 
felt that their organisation had insu�cient 
plans to protect their sta� and services if a 
�u pandemic were to occur.  Organisations 
need to consider the wider question of any 
threat which can interrupt service delivery, 
for example the recent �oods.  How did you 
fair?  Many organisations continue to rely 
upon luck or the goodwill of sta� and others 
and proper business continuity planning is 
sorely needed

…employment tribunal claims - ACAS 
highlights that the average cost of dealing 
with an employment tribunal claim is in 
the region of £7,500 representing a very 
substantial risk to both �nancial security 
and reputation for employers.  One of the 
keys to managing this risk is for employers 
to seek early advice to assist in identifying 
and thereby preventing disputes or resolving 
them before they reach a hearing.

��exible working - Just as we are 
getting accustomed to the extension of 
the right to request �exible working to 
carers the government has announced a 
comprehensive review with the possibility of 
extending the right to request to all parents.  
�e current rules bene�t parents of children 
aged up to 6 or those (who satisfy the 
relevant de�nition of the extended family) 
caring for disabled children or adults. 

Separately there are employer led proposals 
to extend childcare voucher schemes to 
permit tax free care vouchers for those who 
care for disabled or elderly people.

�health & safety - going conkers - �e 
Institution of Occupational Safety and 
Health co-sponsored the 2007 World 
Conker Championship, this year held 
in England.  By way of explanation the 
Institute said that �health and safety is often 
used as an excuse not to do something, 
but done properly it�s actually the key to 
ensuring activities go ahead but in as safe 
and healthy a manner as possible�.  For 
those looking to dispel a few more myths 
visit the Health and Safety Mythbusters 
website page at www.hse.gov.uk/myth.

�paternity leave and pay - �e proposed 
extension of statutory maternity pay, 
maternity allowance and statutory adoption 
pay from 39 weeks to 52 weeks and the 
introduction of additional paternity leave 
and pay will not now be implemented in 
April 2009 as originally suggested.  HMRC 
have con�rmed that they are planning for 
implementation (but this does not imply 
that any decision on timing has been taken) 
for babies due on or after April 2010.

�Second Life - same problems - Many 
readers may be aware of the on-line 
phenomenon that is Second Life (that�s 
the phenomenon that sits behind the 
phenomenon which is online social 
networking).  Second Life as the title 
indicates, allows �players� to immerse 
themselves in a wholly on-line virtual 

reality where their on-line pro�le (avatars) 
can live, work and play alongside the 
avatars of other players from around the 
world.  It isn�t all play and the Linden 
Dollar (named after Linden Lab who 
run the show) has real world �nancial 
implications with reports that a Chinese 
player recent became the �rst real life 
millionaire through her virtual existence.  
Linden Dollars are readily exchanged for 
hard cash attracting the interest of business 
and the tax man.  

Recently, Italian workers at the computer 
giant IBM went on strike.  In addition to 
the picket line outside IBM�s Italian o�ces, 
a picket line was established outside the IBM 
business centre in Second Life.  �e virtual 
picket line swelled to over 1,800 avatars, 
with their real life alter egos representing 
the involvement of some 30 countries in the 
protest.  

�e internet provides a whole new world 
(literally) of opportunity but employers have 
to recognise that the virtual world brings 
with it many of the same issues that exist in 
the real world.

�the Christmas party - It�s the season to be 
cautious with the usual articles highlighting 
the danger of overindulging in the Christmas 
spirit, for those of you who haven�t already 
decided to ban the annual sta� party.  Any 
sta� gathering simply requires suitable 
planning, including issues such as health 
& safety and disability access.  Less bah 
humbug and more common sense.  
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